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House Spending Bills Freeze FY21 Water
Infrastructure Funding at FY20 Levels
By Jeff Davis

July 07, 2020

The House Appropriations Committee has been releasing the text of draft appropriations bills for fiscal
year 2021 every two hours this week, and the bills that fund the Army Corps of Engineers water
resources program and the Environmental Protection Agency’s water infrastructure grant programs
were released yesterday. (7/9/2020 addendum: The draft bill was approved in subcommittee by voice
vote later on July 7 and is scheduled to be considered by the full Appropriations Committee at 1 p.m. on
Monday, July 13.)

Both bills largely freeze water infrastructure funding for 2021 in the regular budget at around the
enacted fiscal year 2020 levels (while rejecting large cuts proposed by the Trump Administration). But
they also include much more money in the back of each bill designated as an off-budget emergency,
subject to a type of line-item-veto by the President.

This is largely a consequence of the two-year discretionary spending totals for the fiscal 2020-2021
biennium enacted in the Bipartisan Budget Act of 2019. Under that law, the ceiling on total non-defense
discretionary appropriations (excluding the ever-growing list of cap work-arounds) rose by $19.5 billion
in 2020 (versus the FY 2019 cap), to $666.5 billion, but the cap only increases by an additional $5
billion in 2021, to $671.5 billion. And it appears that the lucky programs that will get some of that $5
billion non-defense increase will not include water infrastructure programs.

Corps of Engineers. The draft Energy and Water Development appropriations bill for 2021 provides a
total of $7.63 billion in appropriations for the Corps’ “civil works” program in 2021, which is an ever-so-
slight $21.1 million decrease from the 2020 enacted level. This is, however, a $1.66 billion increase over
the Trump Administration’s request, and it is that increase above the request that the press release
brags about.

https://appropriations.house.gov/sites/democrats.appropriations.house.gov/files/EW21%20-%20R16_xml.pdf
https://appropriations.house.gov/news/press-releases/appropriations-committee-releases-fiscal-year-2021-energy-and-water-development
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Funding for Investigations (the project studies that might, some day, grow up to be new construction
projects) is frozen at last year’s $151 million, with the bill directing the Corps to use some of that
money to start seven new project studies during 2021. The Construction account sees a $61 million
reduction from last year and the Operations and Maintenance account gets a $48 million increase over
last year.

The Administration proposed to shift the cost burden of cleaning up old Energy Department nuclear
weapons reactors from the Corps budget to the Energy Department budget, but the House bill keeps it
within the Corps and gives it a $10 million increase over last year.

The committee says that the total amount of funding provided from the Harbor Maintenance Trust Fund
under all of the projects to be funded by the bill will be $1.68 billion.

As is the case with other House bills for FY21, the spending increases that are not possible under the
budget caps are provided separately via off-budget emergency appropriations, which face a much more
difficult path to enactment. The $43.5 billion in emergency appropriations are in title VI of the bill while
the regular annual bill is titles I-V. For the Corps, this is essentially a “shadow budget” that dwarfs the
regular Corps budget:

Regular Emergency
(Subject to (Exempt
BCA Caps) from Caps)

Investigations 151 110
Construction 2,620 10,000
Mississippi River System 365 875
Operation and Maintenance 3,838 5,000
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Regulatory Program 205 50
Former Nuclear Sites Cleanup 210 500
Flood Control / Coastal Emergencies 35 415
Expenses 200 50
Office of the Asst. Secretary 5 0
Total, Corps of Engineers (Civil) 7,629 17,000

However, if the draft bill was presented to the President tomorrow (unchanged), he could sign it and
approve the $49.6 billion in regular funding and at the same time he could effectively veto all $43.5
billion of the emergency funding. You might ask, how could he do that since a line-item veto is
unconstitutional?

The answer lies in the back of the bill:

Sec. 607. Each amount designated in this Act by the Congress as being for an emergency
requirement pursuant to section 251(b)(2)(A)(i) of the Balanced Budget and Emergency
Deficit Control Act of 1985 shall be available (or rescinded or transferred, if applicable) only
if the President subsequently so designates all such amounts and transmits such
designations to the Congress.

“Shall be available” is budget-speak for “can be obligated and spent” – so all the emergency money in
the bill can only be obligated in spent if the President signs a piece of paper like this one and sends it to
Congress after he signs the bill into law. (See George W. Bush’s refusal to approve $5.1 billion in such
“contingent emergencies” in a bill he signed in August 2002 – page 1387, here.)

EPA water infrastructure programs. The draft Interior and Environment appropriations bill for 2021
freezes funding for grants to states to capitalize state revolving funds (SRFs) at the fiscal 2020 enacted
levels. Those are $1.639 billion for Clean Water Act SRFs and $1.126 billion for Safe Drinking Water Act
SRFs. These levels are, however, $782 million above those requested by the Trump Administration for
2021, so it is the requested levels cited in the press release, not the 2020 levels.

Funding for the cleanup of abandoned service stations gets $92.5 million in the House bill out of the
Leaking Underground Storage Tank (LUST) Trust Fund, about $600 million above the 2020 level. With
that funding level, the LUST Trust Fund should have at least $800 million left at the end of 2021 (even if
FY 2020 and 2021 gas and diesel tax receipts drop by a full 40 percent each year because of COVID-19).
The LUST Trust Fund is a popular target for Congress when it wants to take money from elsewhere to
plus up the Highway Trust Fund, and LUST won’t miss $800 million.

The situation regarding the EPA’s WIFIA loan and loan guarantee program is odd. The fiscal 2020
appropriations act directed EPA, OMB and Treasury to “jointly develop criteria for project eligibility for
direct loans and loan guarantees authorized by the [WIFIA statute] that limit Federal participation in a

https://en.wikipedia.org/wiki/Clinton_v._City_of_New_York
https://www.whitehouse.gov/wp-content/uploads/2020/03/CARES_Act_Designation_3-27-20.pdf
https://www.govinfo.gov/content/pkg/PPP-2002-book2/pdf/PPP-2002-book2-doc-pg1385.pdf
https://appropriations.house.gov/sites/democrats.appropriations.house.gov/files/FY21%20Interior%20Master%2033_xml.pdf
https://appropriations.house.gov/news/press-releases/appropriations-committee-releases-fiscal-year-2021-interior-environment-funding
https://www.congress.gov/116/bills/hr1865/BILLS-116hr1865enr.pdf
https://www.congress.gov/116/bills/hr1865/BILLS-116hr1865enr.pdf
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project consistent with the requirements for the budgetary treatment provided for in section 504 of the
Federal Credit Reform Act of 1990 and based on the recommendations contained in the 1967 Report of
the President’s Commission on Budget Concepts…” The agencies were directed to print those standards
in the Federal Register within 120 days of the enactment of the law, so that deadline was April 18,
2020.

The agencies did not publish the standards in the Register until last week (June 30) – more than two
months after the deadline.

The Administration requested $25 million for the program in 2021 – $5 million for administrative
expenses, and $20 million for the subsidy cost of low-interest loans. The House bill provides zero new
funding – but the program had $116 million in unobligated balances at the start of fiscal 2020, plus the
$60 million in new appropriations made for FY 2020 ($55 million for subsidy money and $5 million for
admin). The House bill, on page 95, rescinds “All unobligated balances from amounts appropriated in
fiscal years preceding fiscal year 2020…for the cost of direct and guaranteed loans.”

Then, on page 88 of the bill, it appropriates “an amount equal to the amount rescinded” as new funding
for fiscal 2021 – but it also provides that none of the fiscal 2021 appropriations (which are all the pre-
FY20 appropriations) shall be available for any loan or loan guarantee unless EPA and OMB certify in
advance that the loan or guarantee complies with the new eligibility criteria from the June 30 Federal
Register notice.

Unusually, the bill also reveals some behind-the-scenes drama – the bill orders EPA to “promptly
provide” information on WIFIA applications to the Congressional Budget Office, if requested. This has to
mean that EPA was refusing to share information with CBO in a timely manner, which was, in turn,
preventing CBO from being able to score the spending rate of the program accurately.

The bill only provides an appropriation of $1 million for WIFIA administrative expenses, not the $5
million per year it has been receiving and which was requested.

Put all that together and this certainly looks like a smackdown by the appropriators of whoever has
been running the WIFIA program at EPA.

As with the Energy and Water bill, the Interior/Environment bill contains an extra title at the back with
a bunch of emergency appropriations for infrastructure programs that, in this case, dwarfs the amount
of money provided by the regular budget. However, the money only can come into existence if the

https://www.govinfo.gov/content/pkg/FR-2020-06-30/pdf/2020-13889.pdf
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President signs that emergency designation piece of paper after he signs the bill. In millions of dollars:

Regular Emergency
(Subject to (Exempt
BCA Caps) from Caps)

Clean Water SRF Grants 1,639 6,355
Safe Drinking Water SRF Grants 1,126 3,855


